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Contracts

Most legal issues confronted by turnaround professionals arise from con-
tracts. Contracts are the voluntary regulators of business. Every form 
of agreement that is to be enforced, whether informally or through the 

courts, is governed by contract law. Thus, contract law must be the starting point for 
the study of law encountered by turnaround professionals.

A) Contract Interpretation
Contracts are viewed in their entirety. Written contracts are understood to be a full 
and final expression of the parties’ agreement and may not be modified or contra-
dicted by any prior written or oral agreements. However, contemporaneous side 
writings may be treated as part of the main written contract. And subsequent oral 
agreements that explain, interpret, or add terms are often admissible evidence of the 
original agreement.

Courts try to interpret contracts to make them enforceable. The custom or us-
age in business, the location of the contracting parties, and the general nature of 
the desired performance may all be considered. A prior course of dealing between 
the parties may also be considered when the terms of a contract must be inferred. 
Ambiguities in a written contract are construed against the party who drafted the 
contract, unless the written agreement indicates otherwise.

The last phrase, “unless the written agreement indicates otherwise,” is a constant 
central theme in understanding contracts. The law does not forbid much from being 
enforceable as a part of a contract. Most of contract law describes how terms will 
be treated or implied if the contract is not specific or clear in treating the subject a 
different way. So almost all contract law starts with determining the terms to which 
the parties have agreed.

B) Binding Contract
To create a binding contract, the parties must reach a mutual agreement. Each party 
must have the intent to form a contract and must agree to the terms of the contract. 
Total agreement on all the terms of the contract is not required, but there must be 
an objective manifestation of an agreement to the “main terms” of the contract. The 
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“main terms” of a contract are typically the identity of the parties, the subject mat-
ter, the time of performance, and the price.

A binding contract must arise from a “meeting of the minds.” When there is a 
misunderstanding as to a material term in the contract and neither party knows 
or has reason to know of the misunderstanding, there is no contract. If one party 
understands that shipment will be on one boat named “Peerless” and the other party 
understands that shipment will be on a later boat also named “Peerless,” there is no 
“meeting of the minds” and no binding contract.

C) Offer, Acceptance, and Consideration
The three critical elements to formation of a contract are an offer, an acceptance, 
and consideration.

•  Offer

 An offer is a statement that creates a “power of acceptance.” The statement must 
create an objectively reasonable expectation in the offeree that the offeror wants 
to enter into a contract based on the proposed terms. The offeror is indicating a 
willingness to be bound by the other party’s acceptance of the offer.

 An offer must clearly express its objective (for instance, a desire to sell a particu-
lar number of items or services in a particular manner.) Advertisements of real 
estate listings containing multiple price quotations are “invitations” for offers. 
However, if a landlord advertises to rent a storefront for 10 years at $10,000 
per year, this advertisement would be deemed a valid offer because the known 
terms would be complete and no “bargaining” is invited.

 An offer that is vague is usually void due to its indefiniteness. For example, a 
contract that states, “I will sell you any amount of materials you want for a fair 
price,” is too vague. Performance of the contract by the parties, however, will 
generally render an indefinite contract enforceable.

 If an offer expires or is withdrawn prior to its acceptance, the offer can no  
longer be accepted. An offer may be terminated by either the offeror or the of-
feree. An offeror may revoke an offer by directly or indirectly communicating 
the revocation to the offeree. The offeree may also revoke the offer by proposing 
a counteroffer. The counteroffer will then be treated as the active offer.


